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Procedures for All Employees
It is the responsibility of the Governing Body to ensure that the Headteacher takes such steps as appears to her to be appropriate to monitor the performance of all staff. Where formal action under this procedure is contemplated, care must be taken to ensure that the role of the Governing Body in handling any subsequent appeals is not prejudiced. For this reason, matters regarding the capability of individual employees should not be discussed at ordinary meetings of the Governing Body.

1.
Introduction
A lack of capability is defined as a situation when an employee fails consistently to perform his/her duties to an acceptable standard. The Governing Body will ensure that all employees are treated fairly and consistently in addressing issues of capability.

This procedure sets out a framework for dealing with a situation where there is concern about the capability of an employee to reach a satisfactory standard of performance. The over-riding aim of this procedure is to provide an opportunity for the employee, with appropriate counselling, support and training, to achieve the required standard of performance.

Two important principles should be borne in mind at all times:

i)
Any criticism of an employee’s work must be brought to his/her attention without delay;

ii)
It is the duty of management to provide appropriate counselling, support and training and to allow reasonable time for improvements in performance to be achieved.

Informal counselling and guidance within the school should be part of normal management practice. Much can be achieved by way of informal guidance, particularly where shortcomings are not of a serious or persistent nature. The formal procedure should not be used without there first having been a period of informal counselling and guidance.

The formal procedure applies to all staff in the establishment with the following exceptions:

•
Short-term temporary or supply staff

•
Staff employed by a contractor or Direct Services Organisation.

Where the performance of the head teacher is giving cause for concern the Chair of the Governing Body, supported by no more than two other governors and in conjunction with the Strategic Director of Education of Learning for Life or his/her representative, will carry out the formal procedures. In all other cases, the Head teacher or his/her designated deputy
will be responsible for carrying out the formal procedure.
2.
Identification and Investigation
It is important to identify performance problems at the earliest opportunity and provide the necessary support to help the employee to reach the required standard.
Where there are concerns about an employee’s performance, the Headteacher, or line manager, as appropriate, will discuss these concerns with the employee and will, if necessary, carry out an investigation to establish:

a.
the nature of the problem;

b.     the level of seriousness of the lack of performance;

c.     the cause of the problem;

d.
the steps which are necessary to redress the problem, including any support which the employee may need.

Following the investigation, the Headteacher must decide whether:

a.
to take no action, as the performance is satisfactory;

b.
to provide informal counselling and support, as the performance is of some concern;

c.
to take action under the disciplinary procedure, as the situation is not one of lack of capability.

If the Headteacher decides that the employee needs informal counselling and support, s/he will give the employee at least five working days written notice of a meeting. The letter should state the reason for the meeting, and the date, time and venue.

The employee should be informed that s/he may bring a trade union representative or fellow employee to the meeting if s/he wishes.

3.
First Meeting Informal Counselling and Support
The Headteacher will inform the employee at the meeting of the nature of the concerns and the support to be given. The employee’s performance will be monitored for an agreed period of time (normally no more that eight weeks) and a review date set. The employee will be advised that if s/he does not achieve a satisfactory level of performance within the agreed time scale, s/he will then be subject to the formal capability procedure. The arrangements will be confirmed in writing to the employee within two working days of the meeting.

4.
Informal Review Meeting
Following the agreed period of support, the Headteacher will arrange a meeting with the employee to discuss progress. As before, the employee should be given at least five working days’ notice and may bring a trade union representative or fellow employee to the meeting if s/he wishes.

At the meeting, the Headteacher will tell the employee:

That the employee’s performance is now satisfactory and that subject to improvement in performance being sustained, the matter will not proceed to the formal capability procedure;

Or

That a significant improvement has been noted but that performance has yet to reach an acceptable standard. In these circumstances, the arrangements agreed at the initial meeting should be extended for a maximum of four weeks. It should be made clear to the employee exactly why performance is still unsatisfactory. A further meeting to review performance should take place immediately after the agreed extension period. There shall normally be no further extension.

Or

That the employee’s performance remains below standard and that the formal capability procedure will be invoked.

If the employee is an accredited representative of a trade union, action beyond the informal stage should not be taken until the Headteacher has informed the appropriate local senior trade union representative or full time official of the union concerned.
This procedure must not be followed where ill health or disability adversely affects an employee’s work. However, if the employee goes sick while the procedure is already in operation, the Headteacher will seek appropriate advice from an independent adviser. London Borough of Sutton Personnel Guidance Note 13D gives advice on how such cases could be handled.

Where formal action under this procedure is contemplated, care must be taken to ensure that the role of the Governing Body in handling any subsequent appeals is not prejudiced. For this reason, the Headteacher must take particular care to ensure that matters relating to the performance of an individual employee are not discussed at meetings of the full Governing Body.

Where formal action appears necessary, the Headteacher must discuss the situation with the chair of governors.

If formal action is decided upon, the procedure outlined below will normally be followed through each stage as necessary. However, in extreme cases of lack of capability, where the education of pupils is jeopardised, the formal action should begin at Stage 2.
Formal Capability Procedure
5.
Stage 1: First Formal Warning
Once formal action is decided upon, the employee should be given written notice of a formal meeting. The employee should be notified of the purpose of the meeting and given at least ten working days’ notice of the date, time and venue. The employee should be informed that s/he is entitled to have a trade union representative or a fellow employee in attendance if s/he so wishes. The employee should be given a copy of this procedure.

During the meeting, the Headteacher should:

i)
Outline the areas of concern, the support already provided and the results of any monitoring process.
ii)
Discuss with the employee any further action that may be necessary to rectify the problem, explain the precise nature of the targets and/or performance standards to be achieved and the time limit for achieving them.
iii)
Discuss with the employee what support would be required to help achieve an improvement in performance (such support may be available within the establishment or may be sought from outside agencies.)
iv)
Consider whether further training would be appropriate and/or practicable.
v)
Inform the employee of the arrangements to be put in place for the supervision and regular review of progress. The Headteacher should nominate a competent and experienced member of staff for this purpose (this may be the Headteacher). The Headteacher should be kept informed of the employee’s progress.

The Headteacher will allow the employee and/or the employee’s representative to respond and will take their comments into consideration when deciding whether to issue a First Formal Warning.

At the end of this meeting, or within two working days, the Headteacher will inform the employee of his/her decision and confirm this in writing within five working days.

If a First Formal Warning is issued, the letter should state the precise reasons for the warning, the targets and/or performance standards to be achieved and the time limit for achieving them (normally no more than 8 working weeks). The letter should also outline the support and/or training that will be provided and tell the employee of his/her right of appeal

against the warning. The employee should also be warned that failure to reach the required standards of performance will result in further action being taken under the capability procedure.
At the end of the agreed period for improvement, the Headteacher will hold a meeting with the employee and his/her representative to discuss progress. If the employee’s performance has reached the required standard, this will be confirmed in writing to the employee within 2 working days of the meeting. If the employee’s performance remains below the required standard, the employee will be informed that further action will be taken under Stage 2 of this procedure.

6.
Stage 2 - Final Formal Warning
If, having completed Stage I of this procedure the employee’s work remains below the standard required, or falls below at any time during the following 12 months, the Headteacher will immediately discuss the position with the Chair of Governors.

The Headteacher will prepare a report on the employee’s standard of work, including the action taken under Stage I, and forward it to the Chair of Governors, the employee and his/her representative. Within 10 working days of the date of the report a meeting should be arranged in accordance with the arrangements set out in Paragraph 5. The Headteacher may request the attendance of a personnel adviser or other senior member of staff.

During the meeting, the Headteacher should:

a)
Advise the employee of the specific area(s) of concern, by reference to the report previously circulated;
b)
Discuss with the employee any further action that may be necessary to rectify the problem, reiterate the precise nature of the targets and/or performance standards to be achieved and the time limit of 8 weeks for achieving them (4 weeks in extreme cases where the education of children is jeopardised) and consider whether further training would be appropriate and/or practicable.
c)
Inform the employee that an appropriate adviser will provide advice and guidance and, where appropriate, may visit the establishment from time to time to monitor the employee’s performance.
d)
Ensure that the employee is aware that unless a satisfactory standard of work is achieved, further action may be taken which could lead to dismissal.

The Headteacher will allow the employee and/or the employee’s representative to respond, and will take their comments into consideration when deciding whether to issue a Final Formal Warning.

The Headteacher will notify the employee of his/her decision within 2 working days of the meeting and confirm this in writing within 5 working days.

A Final Formal Warning may be given in the following circumstances:

i)
After a first warning and a period of support and monitoring, as set out above.

ii)
In extreme cases of lack of capability, where the education of children is jeopardised.

If a Final Formal Warning is issued, the letter should state the precise reasons for the warning, the targets and/or performance standards to be achieved, and the time limit for achieving them. The letter should also outline the support and/or training that will be provided. The employee should also be warned that failure to reach the required standard of performance will result in further action being taken under the capability procedure.
At the end of the agreed period for improvement the Headteacher will hold a meeting with the employee and his/her representative to discuss progress. If the employee’s performance has reached the required standard, this will be confirmed in writing to the employee within 2 working days of the meeting. If the employee’s performance remains below the required standard, the employee will be informed that further action will be taken under Stage 3 of this procedure.

7.
Stage 3: Consideration by the Governing Body
NB If the employee has lodged an appeal against a final warning, action under Stage 3 should be deferred until the Disciplinary Appeals Committee of the Governing Body has heard the appeal.

If, having completed Stage 2 of this procedure, the employee’s work remains below the standard required, or falls below during the following 12 months, the Headteacher shall consult with the Chair of the Governing Body who will make arrangements for the Disciplinary Committee of the Governing Body to consider as soon as possible whether the employee should be dismissed.

The employee will normally be suspended from their duties at this point, until the hearing by the Disciplinary Committee has taken place.

8.
Arrangements for Appeals
Employees will have a right of appeal against a First Formal Warning, a Final Formal Warning or a recommendation to dismiss issued under the procedure. The appeal should be addressed in writing to the Clerk to the Governors within ten working days of receiving the written warning. The letter should clearly state the reason(s) for the appeal.

All appeals will be heard by the Disciplinary Appeals Committee of the Governing Body in accordance with the procedure set out in Appendix D of the ‘Model Disciplinary Procedure for Governing Bodies of Schools and Colleges with Delegated Budgets’.

9.
Records of Warnings
All documents and records relating to warnings, other than in exceptional circumstances defined at the time of the warning and agreed with the trade union that the warning will remain on permanent record, shall be expunged after one year from the date of the completion of any action taken under this procedure. The Headteacher shall notify the employee concerned accordingly.

10. Confidentiality
Utmost care must be taken at all stages to ensure confidentiality. All documentary records should be maintained in a secure environment. Line managers and others concerned with supporting and monitoring an employee whose performance is below the required standard should be reminded not to discuss the case with anyone else.
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